
\
I

and Order at para. 9,6 the facts of the instant matter do not include any situation for which

waiver could be granted.

Matsushita could just as easily have named Kevin Lausman, or any of more than 250

million citizens of the United States of America to replace Kawada when Kawada was preparing

to resign. Midway to Nextel's possibly becoming a member of the American common carrier

fleet, however, Matsushita torpedoed Nextel below the waterline by nominating a citizen of

Japan to Nextel's board after May 24, 1993, thereby making Nextel ineligible to request any

waiver of Section 310(b).

Section 90.151 of the Commission's Rules sets forth the requirements for a waiver of

the Private Radio Services Rules. Rule Section 22.19 sets forth the requirements for waiver of

the Public Mobile Services Rules. The rules applicable to both of the land mobile radio services

establish three essential requirements for the grant of any waiver. First, the request must "set

forth reasons in support thereof', 47 C.F.R. §90.151(a), or must include a "statement of reasons

sufficient to justify a waiver," 47 C.F.R. §22.19(a)(1). Second, the request must include a

"showing that unique circumstances are involved and that there is no reasonable alternative

solution", 47 C.F.R. §90.151(a), see, also, 47 C.F.R. §22.19(a)(I)(ii). Third, the request must

6 The Commission stated that "we interpret this language to refer to the precise identities
of persons or entities and not merely to preexisting levels of foreign ownership interests," First
Report and Order at para. 9. Accordingly, even if there were deemed to be an "ownership
interest" in a directorship, it was personal to the director and could not lawfully be transferred
to another alien subsequent to May 24, 1993.
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include an affinnative showing that "grant of the waiver is otherwise in the public interest," 47

C.F.R. §22.19(a)(1)(i). Nextel's request met none of these essential requirements for any

waiver of law. In essence, Nextel relied on nothing more than the existence of a situation of

its own making, combined with a demonstrated intent to continue creating such situations after

the time that it had notice of the consequences to itself of such situations. Where the public

interest in protecting domestic American telecommunications against alien influence is the crucial

factor for the Commission to consider, Nextel's failure to meet any of the well-established

requirements for waiver should result in the dismissal or denial of Nextel' s Petition.

Nextel did not claim a single reason why the Commission should grant the waiver which

it requested. Nextel did not claim either that unique circumstances were involved which might

distinguish it from any other of the persons requesting a waiver. To its credit, perhaps, Nextel

did not claim that there would be any benefit to the public interest in having a citizen of Japan

as a member of its board of directors.

The Commission's range of discretion in considering waiver requests is broad, and the

Commission will be sustained unless denial of a waiver request is an abuse of discretion, WAIT

Radio v. FCC, 459 F.2d 1203, 1207 (D.C. Cir. 1972), cert. denied, 409 U.S. 1027 (1972).

"If a waiver would violate the policy of the rule, it can only be justified by an affmnative

showing of countervailing considerations," id. at 1207-1208. Given the arrogant and total

absence of any countervailing consideration presented by Nextel's Petition, the Commission

should feel secure in detennining that no waiver was justified. The court in WAIT v. FCC, 418
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F.2d 1153 (D.C. Cir. 1969) required the Commission give a "hard look", id. at 1157, to a

waiver request. The Commission should give a hard look to Nextel's Petition, then tum a hard

eye to it, and then give it a hard boot, with a finn assurance that the Commission will be

sustained.

Public Policy Would Be Thwarted By Grant Of Nextel's Petition

On February 15, 1994, the United States Trade Representative, Ambassador Michael

Kantor, determined that "Japan has violated the 1989 Third Party Radio and Cellular Agreement

by failing to provide comparable market access to Japan's cellular telephone and network

equipment market. We have been pursuing access to this market since 1985. Three agreements

and almost ten years later, U.S. cellular telephone systems remain effectively excluded from

over half the Japanese markets," Statement dated February 15, 1994, a copy of which is

attached hereto as Exhibit I. More recently, as a result of the refusal of Japan to trade fairly

with the United States in the field of radio telecommunications, the President has revived his

powers under Section 301 of the Trade Act of 1988, directing a study of possible actions against

Japan under his "Super 301" authority.

The unfair competition which the Empire of Japan has imposed upon the United States

of America in the field of telecommunications is of proportions unprecedented in any other field

of international commerce. The extent to which Japan has closed its markets to American

telecommunications products, while freely exploiting the American consumer's demand for
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electronic devices, has been the subject of countless filings with the federal government by

American manufacturers.

It was and is the clear intention of Congress to limit strictly control and influence over

use of the radio spectrum by foreigners. It was to prevent the seduction and foreignication of

the domestic American public mobile telecommunications business that Congress applied Section

310(b) of the Communications Act immediately to would-be future CMRS operators such as

Nextel. To effect the will of Congress and to integrate its actions with the foreign policy of the

United States as promulgated by the Office of the President, the Commission should act

decisively against Nextel's request.

The Commission should recognize a trade war for what it is, whether declared or not.

Like the Cold War, the continu~g trade war of the Pacific Rim is a war, even when the cannon

are silent. The War of the Pacific Rim has battles which are lost and won. and it has vicious.

scheming aggressors and valiant defenders. The long, dark, terrifying, Cold War of attrition

ultimately destroyed the Soviet Union and placed the United States in a perilous state of internal

and external debt. In a war, each citizen must do his part. So long as Japan continues to

discriminate against the import of American telecommunications equipment, so long as the

Office of the President is willing to stand against the market predation of Imperial Japan, the

Commission should do its part by refusing to allow any citizen of Japan to hold more than one­

fifth of the capital stock of any common carrier, or to be an officer or director of any common
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carrier within the Commission's jurisdiction. Toward that end, the Commission should deny the

waiver requested by Nextel.

Nextel Deserves No Sympathy

Nextel deserves no sympathy for its situation, whatsoever. By its own avarice and

disregard for the home team, Nextel has opened anew, developing ESMR market to

participation by a Japanese company, at a time that Japan is not willing even to open the

maturing cellular telecommunications technology to fair competition by an American

manufacturer. By calculated steps, Nextel has placed Motorola in a position of having to buy

into Nextel to protect itself against the unfairly applied economic power of Japan. By hubris,

Nextel has then turned again to open itself anew to additional Japanese participation. By

misrepresentation, by lack of candor and by arrogance, Nextel has had the audacity to request

that the Commission grant a waiver of a situation which does not. in fact. exist. based on no

stronger showing than an expectation that the Commission will be delighted to do Nextel's

bidding.

Nextel. and the public. need to be reminded that no person is above the law. or beyond

just treatment by the Commission. To that end, the Commission should dismiss or deny

Nextel's Petition. and should strip Nextel of its commercial radio authorizations.

Apparently compelled to defend its domestic market in the digital equipment which it has

developed for Enhanced SMR service, Motorola has had to compete with Matsushita by also
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acquiring an interest in Nextel. After having lured Matsushita into investing, Nextel then turned

aside from Matsushita and gave Motorola the opportunity to bring major assets into Nextel to

protect Motorola's digital radio research and development efforts. Now, having locked up

Motorola, Nextel has revealed that it is turning east on its axis once again, making a deal with

NIT.

Matsushita is not an innocent victim in this matter. It is important to recognize what

Matsushita must have believed that it w~s purchasing by its investment in Nextel, which gave

Matsushita the right to name a person for the Nextel board of directors. Matsushita or its

affiliated corporations is one of Japan's leading manufacturers of consumer electronic equipment,

trading under such brand names as Panasonic, Technics, and Quasar. Matsushita must have

believed that its investment in Nextel would secure for it a new and rich American market for

its deported goods. The right to name a person for Nextel's board of directors was surely

intended to allow Matsushita to develop and protect Matsushita's market expectancy.

Nextel's callous disregard for the security of America's national interest in a strong and

fair market for its telecommunications technology might have escaped scrutiny had Nextel been

able to remain outside the field of common carrier communications. However, Congress has

decreed otherwise and Nextel has moved into a different league, where different rules apply.

While Nextel's avarice, hubris, and arrogance of its duty to be forthright with the Commission

might have seemed useful in an earlier day, the Commission should deny Nextel's Petition,
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revoke Nextel's authorizations, and send a clear signal around the world that will of Congress

and the authority of the Commission will be treated with respect.

Conclusion

For all the foregoing reasons, Lausman respectfully requests that the Commission dismiss

or deny Nextel's Petition, and that the Commission either revoke outright, pursuant to Section

310(b) of the Communications Act, all authorizations held or controlled by Nextel, or designate

for hearing all of the authorizations held by Nextel so that it can determine whether Nextel has

the character qualifications required to be a Commission licensee.

Respectfully submitted,
KEVIN LAUSMAN

Brown and Schwaninger
1835 K Street, N.W.
Suite 650
Washington, D.C. 20006
202/223-8837

Dated: March 11, 1994
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OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

EXECUTIVE OFFICE OF THE PRESICENT
WASHINGTON

20506

FOR IMMEDIATE RELF..ASE
TUESDAY, FEBRUARY 15 t 1994

94-07
conTACT: ANNE LUZZAT'l'Q

DI}.NNE WILDMAN
OAVTD KT.JRAAANE
(202)395-3230

:.~

Statement or Ambassador Hicbael ~Antor

I have determined today that Japan has violated the 1989 Third
Party Radio and cellular Agreement by failing to provide
comparable market access to japan's cellular telephone and
network equipntent market. We have been pursuing access to this
JDarket since 1985. Three agreements and alLlost ten years later t

u.S. cellular telephone systems remain effectively excluded from
over half the Japanese market.

The United states Government determined on Decesn.ber 2, 1993 to
make a decision on or about February lS, 1994 as to whether Japan
is in compliance with the 1989 aqreement.

This is, in lIIany ways, a classic case of the determination of
Japan to keep its lIlarkets closed, pan:icularly to leading' edqe
U.S. products. There is no doubt that Motorola's cellular phones
and network equip1llent are UODq the best in the world. In the
part of Japan where Hoi:orola has market access, it bas achieved.
great sucoess. Its sysi:elll bas llore than 438, 500 sUbscribers.
But It has been effectively shut out of the or!tical Tokyo
market, particularly at a time when Japanese manufacturers were
trying' to develop products competitive with Motorola's. In faot,
the Kotorola systea in the Tokyo market bas only 12,800
subscribers. Clearly, Motorola has lost millions of 601lars in
sales opportunities.

In an Agreelllent embodied in a series of letters between 1985 and
1987, the GovertUDe~ of Japan agreed to the principle of
comparable market access to the Japanese cellular phone market.
Yet, it failed to take the actions necessaxy to provide that
access. As a result, in April 1989, USTR found Japan in
violation of its obliqations under that agreement and pUblished a
preliminary retaliation list for pUblic comment and hearinq under
Section 1377.

Just prior to the deadline £or ~position of sanctions, Japan
agreed, in a 1989 Third party Radio and Cellular Agreement, to
take specific measures to allow comparable market access. In the
agreement, Japan designated, by name, a cellular telephone
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operator to install the Motorola system. By doing so, Japan also
assumed the responsibility of ensuring that the operator
performed. That oper~tor, as an agent of the Government of
Japan, reiterated in d 1992 letter its commi~mQnt to build the
system. Not~ithstandinq that agreement and the prior t~o

agreements, the system, only after considerable U.S. Government
involvem~nt, covers just 40\ of the Tokyo region. Comparable
market access has not been achiev~d, a clear violation of the
1989 agreement.

We have said many times that we are committed to enforcing our
trade agreements und achieving results. I am today taking steps
to make sure that Japan lives up to the 1989 AgreeMent.

We plan, within 30 days, to cnnounce for pUblic comment a list of
proposed trade action.

-30-
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FACT SHEET ON ORIGIN A......1) IMPLEMENTATION OF THE
1989 CELJ,L~ TELEPHONE ~GREEMENT BY JAPAN

AC'!'IONS CF THE GOVERNMBIT OF' JAPAN

o'l'he GOVcI:l"'.ment of Japan has repeatedly claimed that their syste.::l
is open, that V_SA firms do not try hard enouqh to sell into the
3apanese market and that the quality of U.S. products are
inadequate.

oThe history of the at'te:rpts by U.S. products and suppliers to
enter the Japanese cellular telephone market shows that the
Japanese system, in fact, is not open and that highly competitive
u. s. products, manufactured by companies that exert ertraordinary
effort to enter the Japanese market, can be thwarted by barriers
erec~ed by the Japanese Government.

oU.S. manufacturers developed the ce~lular te1ephone L~dustry and
have always been in the ~orefront technologically. One of the
results of the barriers erected by Japan in this market is that
Japanese producers have been given time to develop produots to
compete with u.s. produ~s and suppliers.

o'1'hrouqh rE!9Ulation of technical standards and allocation of
radio speetrwn, the Government of Japan has maintained. battiers
to full aocess by u. s. produc~ and suppliers.

oKotorola has been trying to enter the Japanese market since the
early 1~80s. Fi.rst it vas stymied by teab.nica~ standards that
were written by an association of Japanese lIlanufacturers of
telecommunications equip~ent and reflected only JapanasQ
equipment.

oThis barrier was removea J.n 1985 as part of the MOSS Agreements.
Japan agreed t.o include ~orei<p1 tiras on a blue ribbon cOmmittee,
the Telecommunications Deliberation council (TOe), that would
make a recommendation to MPT (Ministry of Posts and
Telecommunications) on the standards t.o be adopted for cellular
phone systems.

orn Karch 1986, TOC reco:uuended that TACS, Motorola's system, as
well as two other systems, were acceptable.

oHotorola found a cellular telephone operator, ODZ (Caini
Denden), which believed. that the TAC:S systlDll was technolO<1ically
and co~petitively superior to the other two systems.

oAt ~at point, however, the Govern:ment of Japan erected a new
barrier. It gave N'I'T the riqht to provide cellular telephone
sEtrVice throughout the country. At the same time, it assiqned a
newly formed operator, IDO(l:Tippon Idou Tsushin) I the eastern
half of Japan, including Tokyo, with about 60-70' of the
potential Market and gave DOI the re:maininq ~O-40~. Thus, in
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exerC1Sl.ng its regulatory po\.'ers, it deprived !'1ot:orola of its
pot:ential share in t~e JapanQsc ~arket.

oAfter n.onths of negotiations, ~T agreed to divide the territory
between IOO and DDI =ore evenly -- but still left ~TT the right
to operate in the whole cQuntrj and IDO the lucrative
Tokyo-Nagoya region.

,.)..QDITIONAL BARRIERS TO MARKET ACCESS

oThe Jab~nese decision to restrict DDt to only a portion of the
country-resulted in a significant co~petitive disadvantage for
OOI and Motorola. TACS sUbscribers could not use their
telephones when they entered the Tokyo-Nagoya region, while the
NTT system was available nation-",ide. This made the TACS system
unattractive to many subscribers and Motorola asked MPT to
allocate enough radio frequency ~o allow the TACS system users to
roam in the Tokyo-Naqoya region. Thus another barrier existed
the absence of frequencies for cse by ~e TACS system in the
Tokyo~Nagoya region.

MOSS AGREEMENTS

om a series of letters exchanCJed in 1986 and 1.987 between the
Governments of Japan and the United States (the MOSS Aqreements),
Japan recognized the pX'inciple or comparable market access and
agreed to make the syst~ for allocatinq radio frequencies more
transparent and to provide oppo~un1ties for technical
consideration of the aocess of 1:he TACS system to the
Tokyo-Naqoya region.

oNotwithstanding the coaitments in the MOSS Agreuents, MPT
continued 1:0 insis't: that no fret!\lency -",as available in the
Tokyo-Naqoya reqion to allocate to the TAcS sys~em. Yet, in
1.988, HPT proposed allooatinq 40 MHz in that reqion to a new
telephone system. tha1: would offer modified cellular service. It
thus became clear that unused spectrum. was available in the
Tokyo-Nagoya reqion. The Govern:aent of Japan simply was not
willing to make it available to operators using u.s. produots.

UNITED STATES RESPONSE TO JAPANESE BARRIERS

cOn April 2S r 1989, the USTR determined that the Govermnent of
Japan was not in compliance 'lith its commitments with regard 1:0
cellUlar telephones under the MOSS Agreements.

oJapan's reguJ.atory decisions had liJDited the market for the TACS
systeDl, and its excuses for not providinq full access by
assigning additional frequency were sinply 'JDtrue. USTR
published a proposed set of retaliatory measures on April 28 and
set a deadline for retaliation against Japanese exports of goods
and services ot July 10, 1989. on May 24, 1989, USTR held a
public hearing'~n proposed retaliation.

~..
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TIlE 1989 CELLULAR AG1U.'='·~UT

oOn June 28, 19B9, ~he C~vernroent of Japan agreed to allocate the
necc=ssary spectruUl, r~oving one lnore barrier it hadc~eated to
Motor. 01<'1 , 5 full access ~:J r..he .Japanese market.

oThe 1989 Agree~ent required MPT to assign 5 MHz of frequency in
the Tokyo-Nagoya l·egion =or use by the TACS system. Exercising
its regulator'.! authority in the face. of opposition frC1ll Motorola,
100 and the U. S ., MPT ::""""'l.Sisted on ass igning t."le frequency to IDO,
~hich ~as alr~ady operat~,q the Hi-caps (NTT) system in that
region, creating an obvious conflict of in~erest.

aThis forced pa~~ership between Motor.ola and IDO has. not
provided ~otorola with comparable market access.

IMPLEl'rr..NTATION OF THE :939 AGREEMENT

oImmediately after the :?89 Agreement, Motorola attempted to
provide its cellular ne~.o~k equipment to IDO for the
installation of thE TACS systeln. IDO requested a delay until
June 1990 anci then a fur-..her delay until November 1990.

oHotorola beqan shipping network equipment (base stations,
transmit.ters, etc.) in NoveJ1lber 1.990 but the system did %tot begin
operation until October :991. More than two years aftar the
agreement went into effect, roo had. install.ed only a traction ot
the total nUl!tber of cell sites needed to make the syste1ll fully
operational.

oIn the interim, and this is critical, NT'l' was able to develop a
portable handheld cellular telephone comparable to Motorola's
Microtac. As a result, ~otorola's two-year lead in this
teChnOlogy was lost. ~e Motorola product was allowe.d to enter
the Tokyo-Nagoya market only after there was a comparable
Japanese product.

THE 1992 AGREEMENT

0100 continued to stall Ulrough March 1.992.. Onder pressure from.
a deadline for .. the annual Section 1377 review, 100 cDlIIDlitted by
letter to go forward with installing' the TACS system, settinq
forth a plan for the development of the system. '!'his was the
third collDllit1l1ent.

oIn the 15 months follovinq this commitment:, 100 made only token
progress in installinq the system.

oeurrently, and only after extensive consu~tations on this issue
in recent Months, the syste- covers just 40 percent of the Tokyo
reg-ion -- nearly five years after the 1989 aqreement and over
nine years since Motorola began intensive efforts to introduce
this system in Tokyo.
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RECEN'r EFFORTS

oUSTR and tha Government of Japan have di5cl~sed these issues at
the ~inisterial and sub-~ini5terial levels in July, Sept~mber,

and october 1993 and in January and February 1994. The latest
meeting was Feb~~ary 14. In addition, there have also been
working level discussions of the issues.

0100 and Motorola have also met at least seven t~e5 at senior
levels, ~ost recently February 13 in' Tokyo. In addition,
Motorola, the Dena~ent of Co~erce, and USTR have discussed
this issue with important IDO stockholders such as Toyota.

oThese meetings produced no satisfactory response as to how
Motorola was to achieve the ~arket access promised by three
agreeMents.

oUSTR has informed the Covernment of Japan that a resolution of
this issue requires conc:t"ete steps by the GovertU:1ent to remove
the final. barriers to comparable market access in the
Tokyo-Nagoya region, as first envisioned almost ten years aqo.
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Descr~p~ion of Sec~ion 1377

Section 1377 of ~~e O~nibus Trade a~d competi~iveness Act of
1988 reauires the USTR to review annually the operation and
e.ffecti,';encss of each tel~coI!llD.u::,icat:ions trade agreement in force
between the United states and another country or c~~ntrie5.

Agreements sUbject to review include agreements entered into
pursuant to previous section 1377 investigations. In the review,
US'f"R is to determine whether any act, policy, or practice of the
foreign country that entered into the agreement (1) is not in
compliance with the terms of the agreement, or (2) otherwise
denies, within the conteA~ of the agreement, mutually
advantageous market opportunities to u.s. telecommunications
products and services.

An affirmative determination under section 1377 is required
to be treated as an affirmative determination under section
304(a) (1) CA} of the Trade Act of 1974, as amended. Pursuant to
that section, the Trade Representative must take action
authorized in section 301{c) of the Trade Act of 1974, sUbject to
the specific direction, if any, of the President, and all other
appropriate and feasible action that the President may direct, to
enforce u.s. rignts under the trade agreement in question or to
eliminate the act, policy, or practice that otherwise violates,
is inconsistent with, or denies benQfits to the United States
under the trade~agreement. The Trade Representative is not
required to take action under certain circumstanoes, such as when
the foreign country has agreeci to eliminate the act, policy, or
practice.

Among other sanctions, section 301. (c) of the Trade Act of
1974 authorizes the Trade Representative to impose duties or
other import restrictions on the goods of, or fees or
restrictions on the services of, the foreign country I for such
time as the Trade Representative determines appropriate.
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u.s. Access to Japan's Cellular
Telephone Market
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JAPAN CELLULAR TBLnPHONB SERVICES

IComparison Among Three Opcrak1Ts
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Certificate Of Service

I hereby certify that on this eleventh day of March, 1994, I served a copy of the

foregoing Opposition on each of the following persons by placing a copy in the United States

Mail , first-class postage prepaid:

Lawrence R. Krevor
Director - Governinent Affairs
Nextel Communications, Inc.
801 13th Street, N.W.
Suite 1110-5
Washington, D.C. 20005

David E. Hilliard, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006



CERTIFICATE OF SERVICE

I, Naida M. Marks, hereby certify that on this 11th day of July, 1994, I caused a

copy of the attached Reply Comments to be served by hand delivery or first-class mail,

postage prepaid to the following:

Chairman Reed E. Hundt
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